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Bribery is considered as a generic concept that covers two interrelated elements of the crime:
1) receiving a bribe and 2) giving a bribe. Since these acts are mandatory elements of bribery, they
determine the features of its criminal mechanism. For the composition of a crime, it does not matter
whether the bribe was received before or after the official performed (or failed to perform) certain
actions in the service. The act is considered completed after receiving the object of the bribe.
However, to prove guilt, it is necessary to investigate the circumstances related to the actions (or
omissions) of an official [1].

The legal framework governing bribery in Ukraine is Ukrainian legislation. It is complex and
intricate, since anti-corruption rules are spread across several statutes. The Law of Ukraine on
Prevention of Corruption dated October 14, 2014 (Anti-Corruption Law) sets out principles of the
corruption prevention system in Ukraine, rules on the application of anti-corruption mechanisms,
and establishes fundamental principles on elimination of consequences of corruption offences etc.
[1].

The Criminal Code of Ukraine dated April 5, 2001 (Criminal Code) establishes criminal
liability for corruption offences. In turn, the Code of Administrative Offences of Ukraine dated
December 7, 1984 (Code of Administrative Offences) sets forth administrative liability for
corruption-related offences.

Ukrainian legislation differentiates between corruption offences and corruption-related
offences. The Criminal Code imposes criminal liability for the following forms of corruption
offences associated with unlawful benefit:

e offering, promising, soliciting or requesting of unlawful benefits in one’s own interests or in
the interests of a third person;

e providing, accepting an offer, providing, promising or receiving of unlawful benefits;

e abuse of powers for obtaining unlawful benefits;

e submission of e-declarations with unreliable information on public servants’ assets; and

e provoking a person to offer, promise or provide an unlawful benefit or accept an offer,
promise or benefit itself, aiming to extort this person later.

In addition, persons could be found administratively liable for the following corruption-
related offences: violation of restrictions on occupying two or more confliction positions; violation
of restrictions on obtaining of gifts; violation of the rules on submission of e-declarations for public
servants’ assets; violation of the requirements for prevention or settlement of the conflict of
interests; illegal use of information that became known in connection with the performance of
official powers; and failure to take anti-corruption measures if a corruption offence has been
revealed.
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In general, Ukrainian anti-corruption legal framework does not provide instruments with
extraterritorial reach. However, there are some grounds for extraterritorial application [1].

Ukrainian citizens and stateless persons permanently residing in Ukraine are liable under the
Criminal Code for committing corruption offences abroad. Foreigners and stateless persons that do
not permanently reside in Ukraine could be prosecuted in Ukraine pursuant to the Criminal Code
under any of the following conditions: (i) such persons committed corruption offences abroad in
complicity with public officials who are Ukrainian nationals; (ii) such persons offered, promised or
provided unlawful benefits to public officials who are Ukrainian nationals or (iii) they accepted an
offer or promise of unlawful benefits, or received such benefits from public officials who are
Ukrainian nationals [2].

Foreign companies could be found liable for corruption offences committed in Ukraine.

In general, Ukrainian legislation provides an extensive list of persons who could be held liable
for corruption and corruption-related offences. These are usually civil servants, individuals, legal
entities, etc.

There are the following groups of people who can be held accountable:

e persons authorized to perform state functions or local government functions, namely, public
officials, local government officials, military officials, officials of law-enforcement agencies;

e persons that for the purposes of the Anti-Corruption Law are conferred the same status as
persons authorized to perform state functions, namely, officers of state entities, individuals
rendering public services (e.g. auditors, notaries, experts, arbitrators etc.), representatives of public
associations, scientific institutions and educational institutions;

e persons permanently or temporarily holding positions related to organizational, executive,
or administrative and commercial duties, or persons specifically authorized to perform such duties
in any private companies under the law etc.;

e candidates for elective positions;

e private individuals providing, offering or promising unlawful benefits;

e and legal entities may be liable for corruption offences under the following conditions: (i)
the company’s authorized representative commits a corruption offence on behalf and/or in the
interests of such a company; or (ii) the authorized person failed to take anti-corruption measures
that led to the commission of a corruption offence.

The key regulatory or enforcement bodies with regard to bribery are:

1. The National Agency on Corruption Prevention (NACP) is a central executive authority
with a special status. Its main objective is to develop and implement anti-corruption policy. The
main functions of NACP include, inter alia, implementation of the Ukrainian anti-corruption
strategy and evaluation of its performance, monitoring the effectiveness of corruption prevention
measures, and corruption counteraction.

2. The National Anti-Corruption Bureau of Ukraine (NABU) is a state law-enforcement
agency that prevents, terminates, investigates and reveals corruption offences falling under its
competence. Detectives of the NABU directly conduct pre-trial investigations of allegations
regarding corruption offences.

3. The Specialized Anti-Corruption Prosecutor’s Office (SAP) is an independent structural
unit of the Prosecutor General’s Office of Ukraine that is primarily responsible for (i) the
supervision of NABU in the course of pre-trial investigation, and (ii) representation of the state
prosecution in respective court proceedings.

4. The State Bureau of Investigations (SBIs) is a central executive authority aimed at
preventing, terminating, revealing and investigating corruption offences placed under its
jurisdiction, including crimes committed by officials of the NABU and the SAP.

5. The Asset Recovery and Management Agency (ARMA) is a special governmental body
aimed at identification and tracing of property that may be seized in criminal proceedings, inter alia,
for corruption offences.

6. The Higher Anti-Corruption Court (HACC) is a permanent higher specialized court acting
as a court of first and appeal instance. The jurisdiction of the HACC extends to corruption offences
only. The anticipated launch date of the HACC is September 5, 2019.

Under Ukrainian legislation, persons may face criminal, administrative, disciplinary and civil
liability for corruption wrongdoing. The disciplinary liability applies to offenders who were not
brought to criminal liability.
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Criminal and administrative liability of individuals envisages imposition of one or several
penalties such as a fine; confiscation; community service; corrective labor; arrest; restriction of
liberty; imprisonment; and restrictions on occupying certain positions or performing certain
activities.

Legal entities convicted of corruption offences may face a fine, which shall be calculated as
double the amount of the unlawful benefit received by the legal entity, or liquidation. Both penalties
may be complemented with property confiscation.

Furthermore, information regarding persons convicted for corruption and corruption-related
offences shall be entered into the Unified State Registry of Persons Liable for Committing
Corruption or Corruption-Related Offences, maintained by the National Agency on Corruption
Prevention.

In conclusion, the notion of corpus delicti, which can be combined with the general notion of
bribery in any form, presupposes its property nature. Current legislation defines the subject of a
bribe as follows: material goods, services, benefits or other advantages, including acceptance or
receipt of items (services) by purchasing them at a price (tariff) that is significantly lower than their
actual (actual) value, and also obtaining loans or borrowings, purchase of securities, real estate or
other property with the use of benefits or advantages not provided by applicable law. Services,
benefits, advantages that have no material content (commendable characterization or appearance in
the press, provision of prestigious work, etc.) cannot be recognized as the subject of a bribe.
Obtaining such nature of services, benefits or advantages may be regarded as another (unselfish)
interest in abuse of power or official position and, if there are grounds, qualify under the relevant
part of Article 364 of the Criminal Code of Ukraine.
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I'PUI'OP H.M., maricTpaHnTka
Hayxkosuii kepiBauuk — JIOMAKIHA 1.FO., kana. ropu. Hayk
binoyepkiscokuii HayionanvHull acpapHuil yHigepcumem

METOJ/IUKA BU3HAYEHHS EKOHOMIYHOI EOEKTUBHOCTI
O YHKINIOHYBAHHSA ®EPMEPCBKUX I'OCITOJAPCTB

HaykoBa HOBM3HA TOJIsITa€ y BUKOPUCTAHHI MMOKA3HHUKIB CHOPOIICHOT0 OOJIKY Ta MPUHHATTI O yBaru cruenugiku
CLIBCBKOTOCIIONAPCEKOTO  BUPOOHHWIITBA, ajamTamii Tix Mami (OpMH TOCIONAPIOBAHHA METOIUKH  OLIHKH
IUIaTOCIPOMOKHOCTI. CydacHi peanii pO3BHTKY arpapHOrO CEKTOPY EKOHOMIKHM B YMOBaX IMOTTIMOJICHHS MiKHAPOIHOL
€KOHOMIYHOI IHTerpallii CBig4aTh MPO MPIOPUTETHICTh BHUPIMICHHS NPOOJIEM, OB SI3aHUX 31 CTaJNM PO3BHTKOM
T ITPUEMHUIIBKIX CTPYKTYp arpo0i3Hecy, cepel SKUX HaJIeKHE MicIle TIOCiIaloTh epMepChKi TOCTIONAPCTBA.

KuarouoBi caoBa: ¢epmepcbke TrocmomapcTBoO, €()eKTHBHICTH, (YHKI[IOHYBaHHS, TOCHOJAPIOBAHHS, OIlIHKA,
KOHIIETITYaJIbHI TTiAXO0H, AepyKaBHA MiATPUMKA.

3acHOBaHa Ha eJeMeHTax [ito4oi Mojeni (YHKIIOHYBaHHS (epMEepChbKUX T'OCIONApCTB,
3aKOHOJIaBYii 0a3i, MDKHAPOIHOMY 1 BITUM3HSIHOMY JIOCBil. BoHa BkIIOYae cucteMy MOKa3HUKIB,
0 XapaKTepU3ylOTh EKOHOMIUHY eQEeKTHUBHICTh, (HIHAHCOBUI CTaH 1 IUIATOCIIPOMOXKHICTB,
IHCTpyMEHTapii A7 BU3HAYEGHHS psAAYy JOJATKOBUX TNPOMDKHHMX JaHUX (BapTiCTh aKTUBIB,
00OpOTHUX KOIITIB 1 1H.). MeTo/1Ka J103BOJIsI€ pO3paxyBaTH MOKA3HUKA €KOHOMIYHOTO e(eKTy Bif
pe3ybTaTIB rOCIOAAPCHKOL NISUIBHOCTI, HEOOX1IHI MPH MPUHUHATTI YIPABIIHCHKUX PillIeHb, OLIIHKU
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